
OVE T 
BOARD O F  ZONING ADJUSTMENT 

Application No. 14350, of Warren W -  Lenhart, pursuant to 
Paragraph 8207.11 of the Zoning Regulations, for variances 
from the prohibition allowing an addition to a nonconforming 
structure now exceeding the lot occupancy requirements 
(Sub-section 7105.121, the lot occupancy requirements 
(Sub-section 3303.1 and Paragraph 7105.12) and the open 
C Q U ~ ~  width requirements (Sub-section 3306.1 and Paragraph 
7105.12) for the proposed enlargement of an existing rear 
deck in a CAP/R-4 District at premises 309 Constitution 
Avenue, N . E . ,  (Square 785, Lot 25). 

HEARING DATE: OCTOBER 2 3 ,  1985 
DECISION DATE: November 6, 1985 

FINDINGS OF FACT: 

1. The subject site, known as premises 3 0 9  Constitution 
Avenue, N.E .  is located on the south side of Constitution 
Avenue bet-ween 3rd and 4th Streets. it is in the CAP/R-L! 
District. 

2. The subject site is rectangular in shape with a 
frontage of 15.36 feet along Constitution Avenue and a. 
twenty foot wid.e public alley in the rear. It has a depth 
of ninety-five feet. 

3. The subject structure is improved with a three 
story brick structure built circa 1880. The site became 
nonconforming Gn May 12, 1958, the effective date of the 
current Zoning Regulations. The structure houses three 
apartment units. 

4. The CAP/R-4 District extends in all directions from 
the subject site. 

5. The applicant, pursuant to Paragraph 8207.11 of the 
Zoning Regulations I seeks variances from the prohi-bition 
allowing an addition to a nonconforming structure now 
exceeding the lot occupancy requirements (Sub-section 
7105.12) the lot occupancy requirements (Sub-section 3303.1 
and Paragraph 7105.12) and the open court width requirements 
(Sub-section 3306.1 and Paragraph 7105.12) for the proposed 
enlargement of an existing rear deck. 

6. Paragraph 8207.11 authorizes the BZA to grant an 
area variance where by reason of exceptional narrowness, 
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s h a l l o w n e s s  o r  shape  o f  a s p e c i f i c  p i e c e  of p r o p e r t y  a t  t h e  
t i m e  of t h e  o r i g i n a l  a d o p t i o n  of t h e  r e g u l a t i o n s  o r  by 
r e a s o n  af e x c e p t i o n a l  t o p o g r a p h i c a l  c o n d i t i o n s  o r  o t h e r  
e x t r a o r d i n a r y  o r  e x c e p t i o n a l  s i t u a t i o n  o r  c o n d i t i o n  of a 
s p e c i f i c  p i e c e  of p r o p e r t y ,  t h e  s t r i c t  a p p l i c a t i o n  o f  any 
r e g u l a t i o n  adop ted  under  t h i s  A c t  would r e s u l t  i n  p e c u l i a r  
and e x c e p t i o n a l  p r a c t i c a l  d i f f i c u l t i e s  t o  t h e  owner of such  
p r o p e r t y  p r o v i d e d  such  r e l i e f  can b e  g r a n t e d  w i t h o u t  s u b s t a n -  
t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good and w i t h o u t  s u b s t a n t i a l l y  
i m p a i r i n g  t h e  i n t e n t ,  p u r p o s e ,  and i n t e g r i t y  of t h e  zone 
p l a n  as  embodied i n  t h e  Zoning R e g u l a t i o n s  and map. 

7 .  The p r e v i o u s  po rch  a t  t h e  rear o f  t h e  s u b j e c t  
s t r u c t u r e  w a s  removed s i n c e  it was d i l a p i d a t e d  and u n r e p a i r -  
a b l e .  

8 .  The p r e v i o u s  po rch  p r o j e c t e d  f i v e  f e e t  s i x  i n c h e s  
i n t o  t h e  rear y a r d  and w a s  t e n  f ee t  n i n e  i n c h e s  wide.  I t  
w a s  e n c l o s e d  on two s i d e s  and had a r o o f .  S t e p s  ex tended  
i n t o  t h e  y a r d  from t h e  rear o f  t h e  po rch .  

9 .  The proposed  d e c k s ,  one a t  b o t h  t h e  second and 
t h i r d  l e v e l s ,  w i l l  p r o j e c t  n i n e  f e e t ,  n i n e  i n c h e s  i n t o  t h e  
r e a r  y a r d  and b e  t e n  f e e t  wide.  They w i l l  have r a i l i n g s  a t  
t h e  rear and s i d e s  b u t  w i l l  n o t  b e  e n c l o s e d .  For  s e c u r i t y  
r e a s o n s ,  t h e r e  w i l l .  be  no s ta i r s  e x t e n d i n g  i n t o  t h e  rear 
y a r d .  

10 .  The proposed  decks  w i l l  p r o j e c t  t h r e e  f e e t  f o u r  
i n c h e s  f u r t h e r  i n t o  t h e  rear y a r d  t h a n  t h e  p r e v i o u s  po rch  
d i d .  

11. The nonconforming s u b j e c t  s t r u c t u r e  exceeds  t h e  
a l lowed  l o t  occupancy p e r c e n t a g e  by 2 0 5 , 3 8  f e e t  and does  n o t  
m e e t  t h e  open c o u r t  w i d t h  r e q u i r e m e n t  of s i x  f e e t .  The open 
c o u r t  w id th  i s  now 4.5 f e e t  and 1.5 fee t  r e q u i r i n g .  a v a r i a n c e  
of s e v e n t y - f i v e  p e r c e n t  and t w e n t y - f i v e  p e r c e n t  r e s p e c t i v e l y ,  

1 2 .  The proposed  decks  w i l l  c a u s e  t h e  s t r u c t u r e  t o  
exceed  t h e  l o t  occupancy r equ i r emen t  by an  a d d i t i o n a l  5 2 - 2 2  
f e e t  f o r  a t o t a l  v a r i a n c e  r e q u e s t  of 25’7.64 o r  29.43 
p e r c e n t  

13. Any a d d i t i o n  t o  t h e  s t r u c t u r e ,  i n c l u d i n g  r e p l a c i n g  
t h e  o r i g i n a l  p o r c h ,  w i l l  r e q u i r e  v a r i a n c e  r e l i e f .  

1 4 .  The c o n s t r u c t i o n  of t h e  proposed  a d d i t i o n  i s  
s u b s t a n t i a l l y  completed.  The s u p p o r t i n g  p o s t s  have been se t  
i n  c o n c r e t e  and t h e  f i r s t  deck was c o n s t r u c t e d .  

15. To c o n s t r u c t  t h e  deck ,  t h e  a p p l i c a n t s  h i r e d  a 
c o n t r a c t o r  who d i d  n o t  o b t a i n  zoning  a p p r o v a l  o r  a b u i l d i n g  
p e r m i t  f o r  t h e  s u b j e c t  a d d i t i o n .  
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1 6 .  Because of t h e i r  open d e s i g n ,  t h e  decks  do  n o t  
o b s t r u c t  l i g h t  and  a i r  a s  much as  t h e  p r e v i o u s  po rch  d i d .  

1 7 .  The rear f a c a d e  of t h e  s u b j e c t  s t r u c t u r e  was 
d e s i g n e d  t o  accommodate p o r c h e s  and h a s  t h r e e  d o o r s ,  one at. 
each  level.  

18. By l e t t e r  d a t e d  October  1 5 ,  1985,  t h e  Zoning 
Committee of t h e  C a p i t o l  H i l l  R e s t o r a t i o n  S o c i e t y  , I n c .  
r e p o r t e d  t h a t  it v o t e d  t o  oppose t h e  e x t e n s i o n  of t h e  
nonconforming s t r u c t u r e  a t  t h e  s u b j e c t  s i t e  s i n c e  t h e  
a p p l i c a n t  h a s  n o t  demons t r a t ed  t h a t  t h e r e  a r e  e x c e p t i o n a l  
p r a c t i c a l  d i f f i c u l t i e s  o r  e x c e p t i o n a l  and undue h a r d s h i p  
a r i s i n g  o u t  of  t h e  n a t u r e  o f  t h e  p r o p e r t y .  The area a l r e a d y  
c o n t a i n s  a number of p r o p e r t i e s  exceed ing  l o t  occupancy 
s t a n d a r d s .  L i g h t  and a i r  i n  t h e  a l l e y  area are a l r e a d y  a t  a 
premium. S i n c e  t h e  o l d  deck w a s  removed and a v a r i a n c e  i s  
r e q u i r e d  t o  r e p l a c e  it t h e  commit tee  would n o t  oppose t h e  
r e b u i l d i n g  of t h e  p o r c h e s  t h a t  w e r e  t h e r e .  The Board 
c o n c u r s  t h a t  t h e  new decks  s h o u l d  n o t  exceed  t h e  d imens ions  
of t h e  o r i g i n a l  p o r c h ,  

1 9 .  By l e t t e r  d a t e d  October  2 2 ,  1985,  t h e  S t a n t o n  P a r k  
Neighborhood A s s o c i a t i o n  ' s Land U s e  Committee repor ted .  t h a t  
i t  had v c t e d  t o  oppose t h e  s u b j e c t  a p p l i c a t i o n  n o t i n g  t h a t  
t h e  new deck wi.11 b e  l a r g e r  t h a n  t h e  o r i g i n a l  s t r u c t u r e  
which i t s e l f  i s  a nonconforming s t r u c t u r e .  

2 0 .  The Conmissioner  f a r  Advisory  Neighborhood Commis-- 
s i o n  S i n g l e  Member D i s t r i c t  62414 t e s t i f i e d  a t  t h e  p u b l i c  
h e a r i n g  t h a t  s h e  ag reed  w i t h  t h e  p o s i t i o n  o f  t h e  r e s t o r a t i o n  
S o c i e t y  t o  s u p p o r t  t h e  r e b u i l d i n g  of t h e  d e c k s  t o  t h e  
dimensi.ons of t h e  o r i g i n a l  po rch .  

2 1 .  A n e i g h b o r i n g  p r o p e r t y  owner s u b m i t t e d  a l e t t e r  t o  
t h e  r e c o r d  i n  o p p o s i t i o n  t o  t h e  s u b j e c t  a p p l i c a t i o n .  H e  
s t a t e d  t h a t  t h e  s t r u c t u r e  h a s  c o n s t i t u t e d  an  u n d e s i r a b l e  
o b s t a c l e  t o  s u n l i g h t  on b o t h  t h e  a d j a c e n t  p r o p e r t i e s  because  
of t h e  d i s t a n c e  t o  which it ex tended  t o  t h e  rear  o f  t h e  l o t .  
The problem w a s  some what l e s s e n e d  when t h e  wooden s t a i r w a y  
a t  t h e  r e a r  was demolished.  Bu t ,  it. a p p e a r s  t h a t  t h e  second 
f l o o r  deck w i l l  a g a i n  i n c r e a s e  t h e  u n d e s i r a b l e  s h a d i n g .  The 
Board f i n d s  t h a t  t h e  new d e c k s  as  c o n d i t i o n e d  below w i l l  
p r o v i d e  m o r e  l i g h t  and a i r  t h a n  t h e  o r i g i n a l  po rch  and w i l l  
n o t  have s i g n i f i c a n t  n e g a t i v e  impac t s  on a d j a c e n t  p r o p e r t i e s .  

Based on t h e  f i n d i n g s  o f  f a c t  and t h e  e v i d e n c e  05 
r e c o r d ,  t h e  Board conc ludes  t h a t  t h e  a p p l i c a n t  i s  s e e k i n g  
area v a r i a n c e s ,  t h e  g r a n t i n q  o f  which r e q u i r e s  a showi.nq 
t h r o u g h  s u b s t a n t i a l  e v i d e n c e  of a p r a c t i c a l  d i f f i c u l t y  upon 
t h e  owner a r i s i n g  o u t  of  some un ique  o r  e x c e p t i o n a l  narrow- 
n e s s ,  s h a l l o w n e s s ,  shape  o r  t o p o g r a p h i c a l  c o n d i t i o n s .  The 
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Board further must find that the relief requested can be 
granted without substantial detriment to the public good and 
that it will not substantially impair the intent of the zone 
plan. 

The Board concludes that the applicant has met the 
burden of proof. The subject lot has been a nonconforming 
Pot since May 12, 1958. It currently exceeds the allowed 
lot occupancy and does not have the minimum open court yard 
width required. The building was designed to accommodate 
decks and has doors on the rear facade at all three levels. 
Any addition to the structure including replacing the 
original porch I will require variance relief However, the 
Board finds that the expansion of the previous deck dimen- 
sions is not justifiable under the Zoning Regulations. 

The Board concludes that granting the proposed relief 
will not cause substantial detrim-ent to the public good and 
will not substantially impair the intent and purpose of the 
zone plan, Accordingly, it is hereby ORDERED that the 
application is GRANTED, SUBJECT to the CONDITION that 
construction shall not exceed the dimensions of the 
previously existing porch as shown on the plat marked as 
Exhibit No. 3 of the record. 

VOTE : 4-0 (Patricia N. Mathews, Charles R. Norris, 
Wil.liam F. IicIntosh and Carrie L. Thornhill 
to grant; Douglas J. Patton not present, not 
voting) (. 

BY ORDER OF THE D.C. BOARD OF Z 

ATTESTEC BY: 
CECIL B. TUCKER 
Acting Executive Director 

FINAL DATE OF ORDER: 

UNDER SUB-SECTION 
DECISION OR ORDER 
DAYS AFTER HAVING 
RULES OF PRACTICE 
ADJUSTMENT. I' 

THIS ORDER OF THE 

8204.3 OF THE ZONING REGULATIONS, "NO 
OF THE BOARD SHALL TAKE EFFECT UNTIL TEN 
BECOME FINAL PURSUANT TO THE SUPPLEMENTAL 
AND PROCEDURE BEFORE THE BOARD OF ZONING 

BOARD IS VALID FOR A PERIOD OF SIX MONTHS 
AFTER THE EFFECTIVE DATE OF THIS ORDER, UNLESS WITHIN SUCE 

OF OCCUPANCY IS FILED WITH THE DEPART MEN^ OF CONSUMER AND 
REGULATORY AFFAIRS. 

PERIOD AN APPLICATION FOR A BUILDING PERMIT OR CERTIFICATE 

1435 00 rde r /L  JPL 


